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 resumeN

(VWH� DUWtFXOR� UHVXPH�FXiOHV� VRQ� ORV� FDPELRV�PiV� VLJQL¿FDWLYRV�
en las tres áreas que se afectan por la nueva ley de competencia 
de Brasil: (i) la estructura administrativa de las autoridades de 
competencia de Brasil, (ii) el nuevo control previo de las inte-
graciones empresariales y (iii) la investigación de conductas an-
ticompetitivas. 

Palabras clave: Brasil, CADE, Reforma de la ley de competen-
cia, Diseño institucional, Control de las integraciones empresa-
riales, Carteles.

 After more than 7 years under analysis, on the 1st December 
2011, the new Brazilian Antitrust Law (Law # 12.529) was pu-
EOLVKHG� LQ� WKH�2I¿FLDO�*D]HWWH��7KLV� QHZ� ODZ� UHSODFHG� WKH� ROG�
Antitrust Law (Law # 8.884), leading to major changes in the Bra-
zilian antitrust�SROLF\� OHJDO� IUDPHZRUN��7KH�QHZ�Antitrust Law 
entered into force on the 29th May 2012.
 In order to give an overview of the main changes in the anti-
trust�SROLF\��WKH�PRVW�VLJQL¿FDQW�FKDQJHV�DUH�VXPPDUL]HG�LQ�WKH�
three main fronts affected by the new Antitrust Law: (i) the admi-
nistrative structure of the Brazilian Antitrust Authorities; (ii) the 
merger control review; and (iii) the investigation of anticompeti-
tive conducts.

admiNistrative ratioNalizatioN

of the braziliaN aNtitrust authorities

Under the old Antitrust Law, there were three agencies responsi-
ble for the antitrust�HQIRUFHPHQW�LQ�%UD]LO�
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a.  the Secretariat of Economic Surveillance (Secretaria de Acom-
panhamento Econômico - seae) of the Ministry of Finance;

b.  the Secretariat of Economic Law (Secretaria de Direito 
Econômico - sde) of the Ministry of Justice; and

c.  the Administrative Council for Economic Defense (Conselho 
Administrativo de Defesa Econômica - cade) of the Ministry 
of Justice.

� 1HHGOHVV�WR�VD\�WKDW�VXFK�DQ�RUJDQL]DWLRQ�ZDV�RYHUO\�EXUHDX-
FUDWLF� DQG� VXEMHFW� WR� LQHI¿FLHQFLHV��7KH� WKUHH� DJHQFLHV� XVHG� WR�
perform successive tasks in the antitrust investigation, which of-
WHQ� RYHUODSSHG��7KH� VWUXFWXUH�ZDV� FULWLFL]HG� E\� DFDGHPLFV� DQG�
even the government. It came as no surprise that the oecd conclu-
ded in its 2010 Peer Review that:

³7KLV�ODFN�RI�SUHPHUJHU�QRWL¿FDWLRQ�KDV�LPSRUWDQW�UDPL¿FDWLRQV�IRU�ERWK�
WKH�SURFHGXUH�DQG�VXEVWDQFH�RI�PHUJHU�UHYLHZ�LQ�%UD]LO��$�SURFHGXUDO�HIIHFW�
LV�WR�OHQJWKHQ�WKH�UHYLHZ�SURFHVV��7KH�%UD]LOLDQ�$QWLWUXVW�$XWKRULWLHV�DUH�
subject to no formal deadline by which its decision must be made. Also, 
because the merging parties are permitted to consummate their transaction 
before the review is completed (absent a preliminary order, discussed 
below), they lack incentive to speed the process.”

 7KH�QHZ�Antitrust Law addresses these concerns and reorga-
QL]HV�WKH�DGPLQLVWUDWLYH�VWUXFWXUH�LQ�RUGHU�WR�FXW�XQQHFHVVDU\�UHG-
WDSH��7KH�Antitrust Authorities will consist of just two agencies 
(the cade and the seae), but the procedures and decision-making 
related to antitrust investigations and merger control review will 
be concentrated only by the cade.
� 7KH� sde was merged into the cade, consolidating the roles 
of investigation and decision-making of the Antitrust Authori-
WLHV�LQWR�D�VLQJOH�LQGHSHQGHQW�DJHQF\��7KH�cade, which was been 
XQRI¿FLDOO\�FDOOHG�WKH�³Super-cade” due to the great deal of power 
recently acquired, continues to be subject to judicial review but 
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LWV�PHPEHUV�DUH�DVVXUHG�ZLWK�WHFKQLFDO��¿QDQFLDO�LQGHSHQGHQFH��
7KH�UHLQYLJRUDWHG�cade consists of the following departments:

a.  The Administrative Tribunal It will be composed by a presi-
dent and six commissioners, who will serve a single successi-
YH�IRXU�\HDU�WHUP��7KH�$GPLQLVWUDWLYH�7ULEXQDO�LV�UHVSRQVLEOH�
IRU�WKH�GHFLVLRQ�PDNLQJ�SURFHVV��7KLV�LQFOXGHV�WKH�¿QDO�ZRUG�
on complex merger cases which were challenged by the Di-
UHFWRUDWH�*HQHUDO��0RUHRYHU�� WKH�$GPLQLVWUDWLYH�7ULEXQDO� LV�
also responsible for decisions if one of the commissioners di-
VDJUHHV�ZLWK�WKH�GHFLVLRQ�LVVXHG�E\�WKH�'LUHFWRUDWH�*HQHUDO�RU�
LI�D�WKLUG�SDUW\�FKDOOHQJHV�WKH�'LUHFWRUDWH�*HQHUDO¶V�GHFLVLRQ��
7KH�$GPLQLVWUDWLYH�7ULEXQDO�ZLOO�DOVR�LVVXH�WKH�¿QDO�GHFLVLRQ�
about antitrust violations.

b. The Directorate General:�+HDGHG�E\� WKH�'LUHFWRU�*HQHUDO�
with a two-year term, extendable for another term, the Di-
UHFWRUDWH� *HQHUDO� LV� HPSRZHUHG� �L�� WR� LQYHVWLJDWH� antitrust 
violations; (ii) to clear simple merger or those which are not 
requested by any of the commissioners; and (iii) to render 
QRQ�ELQGLQJ�RSLQLRQV�RQ�PHUJHU�QRWL¿FDWLRQV�WKDW�VKRXOG�EH�
cleared with conditions in cases which will be ultimately de-
FLGHG�E\�WKH�$GPLQLVWUDWLYH�7ULEXQDO�

c.  The Department of Economic Studies: Headed by cade¶V�
Chief Economist, it will be responsible for issuing non-bin-
ding economic opinions and drafting economic studies to sub-
sidy the antitrust policy. 

� 7KH�seae will have an even minor role when it comes to anti-
trust�HQIRUFHPHQW��7KH�cade may inform the seae about the com-
mencement of an investigation and the seae may or may not issue 
an opinion according to its evaluation about the importance of 
the case. On the other hand, the seae will play a strong role in 
the competition advocacy. It may voice its opinion on normative 
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FKDQJH� DQG� ELOOV�� HYDOXDWH� WKH� FRPSHWLWLYH� VLWXDWLRQ� RI� VSHFL¿F�
industries and suggest to the responsible regulatory agency the 
adoption of the appropriate legal measures, whenever any anti-
FRPSHWLWLYH�UXOH�LV�LGHQWL¿HG�
� 7KH�FKDUW�EHORZ�VXPPDUL]HV�WKH�QHZ�DGPLQLVWUDWLYH�VWUXFWXUH�
of the “Super-cade”. 

merger review coNtrol:
clearaNce as a coNditioN to close the deal

7KH�PRVW�UDGLFDO�FKDQJH�LQ�WKH�Brazilian antitrust policy regards 
the merger review control. Under the old Antitrust�/DZ��%UD]LO�
was one of the few jurisdictions to have an ex post assessment 
system for the merger review. Under this system, the parties to 
WKH�PHUJHU�RU�DFTXLVLWLRQ�QRWL¿HG�WKH�WUDQVDFWLRQ�DIWHU�WKH�FORVLQJ��
VLQFH� WKH\�GLG� QRW� KDYH� WR�ZDLW� IRU� WKH� FOHDUDQFH��7KHUH�ZDV� D�
clear informational asymmetry against the cade¶V�HQIRUFHPHQW��DV�
the implementation of the transaction was not conditioned to the 
antitrust clearance, the parties could take measures to undermine 
the effectiveness of cade¶V�GHFLVLRQ�WR�LPSRVH�UHVWULFWLRQV�RQ�WKH�
anticompetitive deal. 
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� 7KH� QHZ�Antitrust Law establishes a mandatory pre-merger 
QRWL¿FDWLRQ�V\VWHP�DQG�WKH�FORVLQJ�RI�WKH�WUDQVDFWLRQV�ZLOO�QRZ�
require the previous approval by the cade. It also provides for two 
VLJQL¿FDQW�FKDQJHV�LQ�WKH�QRWL¿FDWLRQ�WKUHVKROGV���L��WKH�HOLPLQD-
WLRQ�RI�WKH�PDUNHW�VKDUH�QRWL¿FDWLRQ�WKUHVKROG��DQG��LL��WKH�LQWUR-
GXFWLRQ�RI�D�VHFRQGDU\�WXUQRYHU�QRWL¿FDWLRQ�WKUHVKROG��³ORFNLQJ�
mechanism”). 
 Under the new Antitrust Law, for a transaction to be referable 
to the cade��WKHUH�PXVW�EH�WKH�RFFXUUHQFH�RI�HIIHFWV�LQ�WKH�%UD]L-
OLDQ�WHUULWRU\��HIIHFWV�WHVW���7KH�RFFXUUHQFH�RI�HIIHFWV�LV�GHWHUPL-
QHG�E\�WKH�H[LVWHQFH�RI�VDOHV�RU�DVVHWV�LQ�%UD]LO�
� %HVLGHV�WKH�HIIHFWV�WHVW��WKH�SDUWLHV¶�JURXSV�WR�WKH�0	$�KDYH�WR�
meet two minimum turnovers simultaneously: R$ 750 million and R$ 
���PLOOLRQ��WXUQRYHU�WHVW���7KH�OHJLVODWLRQ�GRHV�QRW�PHQWLRQ�ZKHWKHU�
the turnover of the groups is those of the acquirer, seller or target. 
� ,Q�UHDOLW\��WKH�WDUJHW¶V�WXUQRYHU�LV�QHFHVVDU\�WR�DVVHVV�ZKHWKHU�
WKH�HIIHFWV�WHVW�LV�PHW��LI�WKHUH�DUH�VDOHV�LQ�%UD]LO��WKH�WUDQVDFWLRQ�
PHHWV�WKH�HIIHFWV�WHVW��7KH�ÀDZ�LQ�WKH�QHZ�UHJLPH�LV�H[DFWO\�WKH�
fact that there is no de minimis criterion to be met. In other words, 
as long as there are some sales made by the target company or 
EXVLQHVV�LQ�%UD]LO��WKH�antitrust�¿OLQJ�ZLOO�EH�PDQGDWRU\�LQ�%UD]LO��
7DNH� WKH� IROORZLQJ� VFHQDULR��7ZR� HFRQRPLF� JURXSV� DUH� SDUWLHV�
to a global transaction and after reviewing the turnover test in 
%UD]LO��WKH\�FRQFOXGH�WKDW�D�¿OLQJ�PD\�EH�PDQGDWRU\�EHFDXVH�WKH�
WXUQRYHU�H[FHHGV�WKH�WKUHVKROGV�DERYH��7KH�QH[W�VWHS�LV�WR�GHFLGH�
ZKHWKHU� WKHUH�ZHUH� HIIHFWV� LQ�%UD]LO�� LQ� WKHRU\�� WKH� WDUJHW�PD\�
QRW�KDYH�DQ\�DVVHW�LQ�%UD]LO��EXW�LW�PD\�KDYH�YHU\�OLPLWHG�VDOHV�
WKURXJK�H[SRUWV�LQWR�%UD]LO��8QGHU�WKLV�VFHQDULR��WKH�WUDQVDFWLRQ�
ZLOO�KDYH�WR�EH�VXEPLWWHG�WR�WKH�PHUJHU�UHYLHZ�FRQWUROV�LQ�%UD]LO�
� 7KH�QHZ�Brazilian Antitrust Law sets out statutory time pe-
riods for the review of the transactions, establishing a maximum 
WHUP� IRU� WKH� LVVXDQFH� RI� D� ¿QDO� DGPLQLVWUDWLYH� GHFLVLRQ� RI� ����
GD\V�IURP�WKH�GDWH�RI�WKH�¿OLQJ��ZKLFK�PD\�EH�H[WHQGHG�IRU�XS�WR�
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90 days under certain circumstances. However, the new Antitrust 
Law lacks a rule to determine what happens if the cade does not 
comply with the new time period: as a matter of fact, one of the 
presidential vetoes to the bill excluded the automatic clearance 
if the cade takes longer than established in the law. After three 
months under the new regime, the average time for any transac-
tion to be cleared was below 20 days.

a New breath for the aNti-cartel eNforcemeNt?

Most of the rules on abuse of dominance position did not change, 
but there are some intriguing pieces of news in the anti-cartel 
HQIRUFHPHQW�� HVSHFLDOO\� LQ� UHODWLRQ�ZLWK� WKH� LPSRVLWLRQ�RI�¿QHV�
DQG�WR�WKH�OHQLHQF\�DJUHHPHQW��*HQHUDOO\�VSHDNLQJ��LW�LV�XQFOHDU�
whether the changes will lead to a tougher or laxer enforcement.
� 5HJDUGLQJ�WKH�¿QHV�IRU�DQ\�antitrust violation, they may range 
from 0.1% to 20% of the turnover of the company, group or con-
JORPHUDWH�LQ�WKH�ODVW�¿QDQFLDO�\HDU�EHIRUH�WKH�FRPPHQFHPHQW�RI�
the investigation in the business activity of the market involved 
LQ�WKH�LQYHVWLJDWLRQ�LQVWHDG�RI�WKH�GHIHQGDQW¶V�WXUQRYHU��7KH�¿QHV�
applicable to individuals may range from 1% to 20% of that im-
posed on the company.
� :KHQ�LW�FRPHV�WR�WKH�DEVROXWH�PD[LPXP�¿QH��ERWK�WKH�SHU-
centages applicable for companies and individuals have been 
reduced in relation to the old Antitrust Law. However, it is still 
HDUO\�WR�FRQVLGHU�VXFK�PHDVXUHV�DV�D�VHWEDFN��LQGHHG��WKH�¿QH�ZLOO�
calculated based on the turnover of the company in the business 
activity of the market under investigation, which may even in-
FUHDVH�WKH�FDOFXODWLRQ�EDVLV�LQ�VRPH�FDVHV��7KH�TXHVWLRQ�LV�ZKDW�LV�
“the business activity of the market under investigation”, which 
seems to be something different of the traditional idea of rele-
vant market. As the cade has been vehemently arguing that such 
a change will not adversely impact on the level of the antitrust 
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HQIRUFHPHQW��RQH�VKRXOG�QRW�H[SHFW�ORZHU�¿QHV��7KH�cade issued 
UHJXODWLRQV�ZKLFK�XVH�WKH�WD[�UHJLPH�WR�GH¿QH�ZKDW�LV�³WKH�EX-
siness activity of the market under investigation” – whether this 
will mean an increase or a decrease in the level of enforcement, 
only a real case will allow to conclude.
 Other controversial issue refers to the negotiation of leniency 
agreements with the “Super cade” which seems to have become 
more feasible. Contrarily to old Antitrust Law, now the ring leader in 
the cartel may apply for leniency and may be granted with full immu-
nity, if the cade has no prior knowledge of the antitrust violation.
� 7KH� VWLFN� RI� WKH� antitrust policy got bigger in the criminal 
sphere. As regards the prosecution of individuals, the new An-
titrust Law changes the criminal legislation and it increases the 
WHUP�RI�LPSULVRQPHQW�WR�¿YH�\HDUV��%HVLGHV�WKDW��WKH�QHZ�ODZ�DOVR�
increases the likelihood that cartelists will have to serve some 
time, even though jail terms will still depend on the circumstan-
ces. Such an amendment to the Criminal Code will prevent vio-
lators from applying for a conditional suspension of the criminal 
sentence - under the old Antitrust Law, the imprisonment could be 
FRQYHUWHG�LQWR�D�¿QH�DQG�PRVW�RIIHQGHUV�ZRXOG�QRW�JR�WR�MDLO�


